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‘GEORGIA, Fulton County.

I Hereby Certify, That the foregoing Bill of Exceptions, hereunto attached, is

ithe true original Bill of Exceptions in the case: stated, to-wit:

0 o o T N ,- ‘v‘/ A

Plaintiff in Error.

vs

it f Do

. De}endam in Error.

“and that a copy hereof has been made and filed in this office.

___Witness my signature angd the seal of Court affixed ~ —

this ‘the@day of.

Clerk Superior Court Munly. 'Gfaé‘(,
Ex-0Officio Clerk City Court of Atlanta.
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1

m Pnpln tlories STATE OF GEORGIA h
COUNTY OF FULTON.

Be it remembersd that at the May Term 1914 of the Superior

Court of said County, there came on to be heard before Hon,

B, H, Hill,)"J Judge of sald Court presiding, in tha case of the
State of Geor:ia ve. Leo M, Frank,-the motion in wllting,
—a8--amended, of the said Frank, upon the vrounds therein
set forth, to set aside the verdiot of gullty of murder
renderad agalnst him in said cawse. To the said motion the
~State of Georgla, by ite Solicitor General,-int;rposad its
demurrer in writing, upon grounde voth general and special.
| The said héaring wes had'upon sald demurggfigggd at the
conclueion thereof, during said term and on June 6, 1914;
Judgment was rendered by the Court sustalning said demurrer
upon eéch and every ground thersof -and dismlssing the said motbn
of said Frank, To the said judgment the said.leo . Frank then
’:“';ana_there excepted and now exoepts and essigns the aame as error.
} ¢An&“!6¥—more speoific assignment of error he eays- '
:Th.t wald judgment wes. erreneous ‘in sustaining the firat
| > greqpf of the general denurrer because tﬁ;—gfound of demurrer
-~w—-~$here§h~aet—up prolenta no~good and~suffioicnt—reasen in - law -
s “owhy Yo Bans ehould be sustained-and-the motion. 4leniesed; that
T said&éﬁi&mont was eat’neoue in auataining the second ground of. the
’ gppitg; dgﬁh&gtr because- the_g?ound of demurror-#herein set up
—aAif—4—~qpresen$girne goed and u;fficignm,reason_in daw why¢tha same -
‘should be uuetained and the motion be dismiesed; %ham'eaid

"t{,,,,,,‘k., i) judgmm mm*&?’&"{“‘ mmm,a;,mng the ’qhird ground-of whes

'.:*‘»"

o~
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Tye, Peeples & Jordan
¥e, Toepied “‘H@f up presented mo good and sufflcient resson in law why

~ the same- should be ausuained and the motion be dismissed
that eaid judgment_was erroneous in sustaining the sixth
gfggggiyijyg;ggggzg;_ggmurre:, because—the ground of
demurrer therein set up_presented no good and sufficient

" Teason in law why‘thé saine should te sustained asnd the
motion be disﬁiseed; that said judgment wag errorneous in
sustaining the seventh ground of the general dehurre:,
because the ground of demurrer therein set up presented no
good and sufficient reason in law why the saze should be
sustalned and the motion bve dismissed; and that the sald

Judgment wae erroneous in sustalning tke eighth ground of
y g g

the geﬁeral demurrer, beczuse the ground of demurrer‘therein
_]fhp presented no good and sufficient reason in law why
the same should be sustained and the motion be dismissed.
And for Turther assignment of error, the sald Leo M.
Frank now plaintiff in error,: aaye that the said judgment
wae erroneous in sustalning any and in sustalning all of the
'said grounds of general demurrer because noné of sald grounds
presented, nor did all of said grounds - present any good and
aufficieqf_fggfgg_ig law why his mouion should be dismisesed.
~ And for further assiznment of e?ror he -sayst The sald
Judgment, In susteining the firet ground of the special demurrer,
wag erroneous, because said ground‘pf demurrer presented no )
good and.euffiqtent reason in law for etriking that portion »
of the motion of plaintiff in error in sald first groumd of
" spec1al.d6murrer'pqinted out,“the said portion of-the motion,

as movant contends, being'materialrand beihg relevant to the
— e

A'”ﬁishu of movant-as sEt Up and- oontended For in his said motlon,
~and in paragraph 6th therogj,_ggg_ihﬂ_qnﬂation set up in said
6th paragraph not having been edjudicated in the decisionrgf_”_ 7

““tha“surzéﬁi‘ccﬁit”of*Géoféiavéiwbﬁﬁiihdda;iﬁ"éaid growmd of
. “ : L -

special damurrer.

And ror furﬁier aslignmont ot error he says- The aaid
Judgment qasvarroneousgia—sustaining the second grpugd of
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- the special demurrer, because said ground of demurrer present-
Tye, Peoples & Jordan - '
. ed no good and sufficient reason in lew for etriking that
portion of the motion of plaintiff in érror in said second

ground of the special demurrer pointed ocut, the gaid

~ portior of the motior, aﬁhovant oontends, being materiéi
and relevant'to-the eassertion. of the righte of movent ee
set forith in paragraph 7 of his said motion. _
And pledintiff 1n-error,epecifies e all the record
matérial to & olear wderstanding of the errors complained
of, the following:
—— -1, The motion of plaintiff in error, Leo M. Fdank, to set

eglde the verdiot of gullty of murder rendered againet him,
together with the order of the Court thereon of Apriiiis, 1914
’__——fiE entry of filing thereon, and the acknowledgment of service
maede on behalf of the State of Georgia by Hon. Hugh M, Dorsey, A
its Solicitor General.
3. The amendrent to gaid motion, allowed by the Court and.
filed June 6, 1914, ' ’
3:—The demurrer, both general and special, to the said_
motlor. - .

-4, The judgﬁent of the Court sustairing the demurrer end

dismiesing the motion.

- And now, within twenty daye from the date of the rendition
of sald judgment, and et the term of the Court at whioh the
same was rendered, oomee Leo ., Fy#nk, as plaintiff in error,

end presents this his bill of exceptione and preys that the seme

mey be signed and oertified ‘that the errors alleged to have

_been cowmitted may be oonsidered end corrected.

Ebumies s lebgsly: _;fmi%»»-

-~-a~-~..——,..——

gggorne 8 df“fan ?35" Iy
%f n Error,.- 0“‘7 _
(7.8

I do certify that the foregoing bill of exceptione is

'L‘_A_wa tru0~aadripgoifies all of" the record material to a olear o
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Tye, Pesplos & lordn: undqretandiqg' of the errore compleined of; ‘end the Clerk

R : of the Superior Court of Fulton County, Georgia, is hereby

ordered to make out a complete copy of such parts of the
reoord as are in this bill of exceptions epecified end certify

the same as such, and cause the same to be transmitted to the
Supreme Court of Georgia, now in seeeion, that the errors

_alleged to have been conmitted may be considered and corrected.

A e

o th
This June o0\ 4 1814,
e Auperior Court,

At ta Circuit,
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. “GEORGIA; Fulton County.

I Hereby Certify, That the foregoing Bill of Exceptions, hereunto attached, is
the true original Bill of Exceptions in the case stated, to-wit:

Plaintiff in Error,

= '_dmgcj%@ﬂ/

Defendant in Error.

Clerk Superior Cbur&l-;uMnly, Geoprglt;
__ Ex-Officio Clerk City Court of Atlgigl!
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LEO ¥, FRAXNK,

_Plgintirf in error.

Vs.

THE STATE ‘OF GEORGTIA,

Defendant in error.
1 '
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(¥OTION TO SET ASIDE VERDICT.)

~—| State of Georgia, 0. No. 9410.

- Ve : - (). Fulton Buperior Court.
Leo ¥. Frank. 0. '

GEORGIA, FULTON COUNTY. ‘
IN-THE SUPERIOR COURT OF FULTON COUNTY, GEORGIA.
CONVIOTION OF WURDER.
YOTION TO SET ASIDE VERDICT.

. Now comes Leo ¥e F:ank, the defendant in the above atated
) oauseﬂ/ggainlt whom in said cause a verdiot of guilty of murder
- = ¥ was received by the Court on Auguet 35th, 1913, and moves ‘
. the Court to set aside aaid verdict for the following reasons:
1. ' —
Because at the time that' said verdict wae received, and’ the -
Jjury t;ying the cause was discharged, this defendant was in th;—
custody of the law and incarcerated in the common Jail of-said—|
County. He was not present when said verdict was reoeived} and the
. said jury was discharged, as he had the right in law to be, and
——— | as the law r)quirod that he should be« He did not waive said’
' — | Tight, ndi did he authorize anyone to waive it for him, not
consent that he should not be present. He did not even know that
p iaiid verdict had been rendered and t&id‘jﬁry discharged, unt:l{}n

" i ,- us_:tu after untence.o,f death hgd baenﬁp_;'ggqunggd upon him-ﬂ,
?' | : - 3. | | H
'*“ﬁ—ff;¥~4;; " Bacause while in-point of faot the statements above made are ff

“ 77 | true, yos th‘ presence of this defendant at the reception of -aiJ j
‘ | verdiot was a 1ega1 Tight of defendant and a requirement of law
T Which could 2ot be waived even by this deféndant himself, the

churgo upon which this defendant was t:iod being 2 ohargo of murdpi
: v,nub4§a~3n¢ him to.poulihlo deprivntion of hin 11!0. and such




‘ing the publuc 1ntereat.

_of said cause, began his charge to the jury, the said Judge

‘the said Judge that this defendant should not be present at the

‘vworo present whon the said verdiot was- received and said jury
k ;dischaxgtd) nor wn- this dofondant prosont when said verdioct
| was réndered and “the. said Jury di-ohargod. Detendant says: (1) He Ai‘

-4dad—not give to said- oounsel;" he said Ro-uor and the said ATnoOld =

waiver would be not only a renunoiatiod of a right which the
law established in his favor but would be n renunciation affect -

3e _
Because on the day said verdioct was rendered, and shortly
before Hon. L. S. Roan, the Judge who presided upon the trial

in the jury room of the court house wherein the trial was pro-
ceeding, privately conversed with L. Z. Rosser and Reuben R,
Arnold, two of the counsel of this defendant, and in eaid conver-

sation referred to the probable danger of violence that this

defendant would be in if he were present when the verdict was —
rendered in the cause, if sald verdict should be one of acquittal,
and after esaid Judge thue expreesed himself, he, the said Judge,

rgquoeted said counsel to agree that this defendant need not be [ —

present at the time the verdict was rendered and the said jury

polled. Under these cirsumstances the said oouneel‘didlagreo with

rendition of s&id verdiot.)In the same conversation the said -
Judge exproaéad the opinion, also,~to said counsel that even
counsel of this defendant might pe in danger of violence if they
should be present at the»réoeiption of said verdict. Under these
circumstances dﬁfendant'a OOunsel,'aaid Rosser and said Arnold,
did agree with the said Judge that thie defandant should not be
present at the rendition of the verdiot. This defendant was not .
presont.at said oonve:suﬁion and knew nothing about the same or
of any #greement made, as above stated, until after the verdiot
was received and the jury discharged, and until after aentenoeAi

of death was pronounced upon him.

Puraulnt to the conversation nbove stated, neither the . aaid 4.

Ro-;er, nor the ll%d Arnold, nor Hbrbert J. Haas, nor Korris

<Brandon Who were 44 sole counsel of this dotendant in said onulo,-~' 

nop tpﬁunybuo ollo. uny nuthozity t¢ wlivu or rnnounoo thg
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of this defendant to be present at the redeption of said verdiot,
or to agree that this defendant should not be present thereat,
“and the relation of attorney and olient did pot give them such
authority, though said oGunesl acted in the most perfect—good
_faith ahd.in the interest of the peraonal safety of this
defendant. Neither the said obnversation, with Judge Roan, ‘nor
the purport th@!eof, was communicated to aaid Haas, nor did said !
'Haas know thereof until after sentence was pronounced on defend
ant. (8). Defendant did not give to said Rosser, nor to said
Arnold, nor to said Haas or Brandon any authority thomselvee
to be absent when said verdict was received, not did he agree thar
they or either of them might be so absent. (3). The said
agreement, made by the Saidfgosser and the said Arnold, even if
otherwise it oould be of'any‘binding force and effect, upon this
defondant, was of no legal foree and effect, so far as the
presence of this defendant at theé T of eaidfverdict was
~concerned, because the same was made under and bscause of thesai
statement, made as whovs stated to the said Rosser and the said
Arnold by the Judge who was presiding upon and at said trial,_
that there was probable danger of violence to this defendant should
he ,be present when said verdict was rendered, ehould_the verdiot
ﬁba one of acquittal and because they, the said ‘Rosser and the
- said Arnold were 1nduoed to make said agreement because of eaid
statement aso made to them, believing the same to be true and
believing that for this defendant to be 8o present, if the
verdiot should be one ofA;oquittal, might subjeoct this defendant
to serious bodily harm and even to the loss of his life.
! - 4. -
_ Defendant saye upoo'apdgbeoauae‘offeaoh of the grounds above — |
atated and, also, upon and because -of all of them, the said verdi

wag and is of no legal foroe and effect and the aame is void.‘

(1) That the receptfoﬁ’of said verdiot, in the involuntary absenc .
. of this defendant, while he was'eo,_ae a!oresaid,'Tﬁ_tiiifouetod

- of the law and 1noaroerated in jail, ‘wag"” oo*ffiiy to law and was

in violation of the legal rights of thie detendant. (3) Defendan
1ayl*that tﬁe‘fié??%lii?%!—eaid verdict in the—tnvoI_'tary abeeno,
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‘of this defendant while he was so confined in jail, waé in viola-
‘tion of and oontrari to the provisions of Art; l, S8ect. 1, Par.
3 of the Constitution of the State of Georgia, providing that "n
person shall be deprived of life, 1ibert§ or property, except by
due, process of law", ‘the paid reception 6f said verdict during thF
involuntary absence of this defendant and while he was confined
in jail depriving. the proceedinge against him of the character
of a trial to which he was entitled under the law and depriving
him of the hearing and the opportunity to be heard, in his
own defence to which he was entitled under the law and to-which
he was entitled under the eaid provision of the Constitution of
the State of Georgia.y‘(s). Defendant says that the said recepti
of said verdict in the involuntary abasence of this defendant -
"GEIf§3;?§E§4§o confined in jail, was in'fiolation of and con-
trary .to the provisions of Art. 6. Sec. 18, Par. 1 of the
Constitution of the State of Georgia, that "The right of trial
by jury, except where it is otherwise providgd in the Constitu-
tion, shall rerain ihv;pldte', because the r1§£¥ﬁafm¥i¥éi"by
jury under the laws of the State of Georgia extended to and
' 6ovored with its protection the right of this defendant to be -

present in péfaon at the reception 9f the verdiot against him 1:L

said cause, and because the reception of —said verdict during the
V}nvoluntary absence of -this defendant and while he was so con-
fined In jail was in violation of the right of trial by jJury to
which thisfaefendgnt was’entitled, said right including the right
of this defendant to be present at the reception of the said vers
‘ diot and to be then and there heard in his own defense.
(4) Defendant says that the said TECSPEION Of satd—verdtot—im
. the 1nvoluntary absence of thia defendant, while he was 80 oon-

=

i without due process of law, and that the eamé‘&?ﬁf@d to him the

——of—thl‘Uﬁtf—a‘Bﬁ‘fis, fo-wit- 'Nor shall any State deprivo any
poruon-otg;iiss*iiberty“ur—prvparty‘wrfnout dus prooeoa~gi‘llw,

nor deny 40 any’ porson within 1ts jurisdioticnlthe oqunl_gggggcti

4_aqull protection of the laws, ‘contrary to and in violation of thﬂ,
proviaiona of the (14th) Fourteenth Amendment to the Constitution .




mary absence of this defendant -and while he was confined
in jail depriving the proceedinge againet him of the oharacter of
‘a trial to which he was entitled under the law and depriving him y
of the heering and the opportunity to be heard in his own defense
t0 which he was entitled under the law and to whicynwae entitled
under the said provision of the Constitution of the United
States; and this defendant claims the protection of said pro-
vision. |
5.

Defendant eays that the said reception of said verdict‘in the

involuntary absence of this defendant and while he was so

N\

incarcerated in jail, and in the eaid absence.of this defendant'q
M counsel under the ciroumstances as above atatad, was contraty to-
_ and in violation of the provisions of Art. 1, Seoc. 1, Par.'5 of
- ,~ | the Constitution of the State of Georgia, to-wit: "Every person
charged with an offenee against the laws of this State shall
have the privilege and benefit of counael;'because this defen-
_dant under-and-because of the said circumstances as above set
forth was deprived of the presence of his counsel and of the
bene§;;°of cﬁﬁEBeI at the reception of said verdict, to whioch
he was in law nnd under said oonstitutionel provision entitled

and for and because of the same said conditione and. ciroumetunoe%

the reoeptiqn of ;aid’verdict was in violation of_the provisions
- ] of the Fourteenth Amendment of the Conetitution of.the United Spjtee:

- : 'Nor shall any State deprive any pereon of life, liberty or property
—— ‘without due process of law, nor ‘deny to any person within ite
= - | Jurisdiction the equal protection of the laws" in that this ld

S defendant was under the said conditions and circumstances depriv

"of the rightto the benefit of ooﬁnsel and of the presende of his

— prggggjlgggpf the\seiﬂ;emendmeni.
-~ Beocause the eiid Judge Hon, L. S. Roan, upon considering the
4 motion for a new’ trill made by this defendant, g{&:fﬁfhe zdcep-

? o Jf‘ ’ tion of said !g;diot as abovs etated, rendered ‘his Judgment ,Tflxv




® .- s | | Py ' ' B (.i L "-:

had thougﬁt'lboﬁt;thie oauﬁe more than any other he had ever

tried; that he was not certain of the defendant's guilt; that

‘ "hith'allvfhé thought he had put on this case, he was not thorough
1y ocohvinced that Frank was guilty or innocent, but that he did
not have to be'oonvinced; that the jury wae convinced; that there
was no room t3"douft that; that he felt it to be his duty to orde
Ve that the motion for a new trial be overruled, This defendant says

that under the proviaione of the Fourteenth Amendment to the
Constitution of the United States, no State could deprive this
defendant of his 1ife or liberty without due process of law, nor
| deny him the equal protection of the laws, and that he has not '
been afforded due process of law, and that he has been donied the
equal protection of the lawe, in that the said Judge, 1n so as |
— _{ aforesaid denying to him anew trial in said cause, did not, as
~shown by his said statement, give ﬁo this defendant the Judiéial
determination of said motion to which defendant was entitled by
liws that said Judge being conetituted by law as one of the '
- triors did not afford to this defendant the protection which the
law guarantees, the law being that dqfendantrie entitled to the
bensfit of every reasonable doubt, the presumption of innocence

'being in defendant's favor, and the trial judge, though entertain

ing the doubt whichéhe felt as to this defendant's guilt, and never-
.theleas‘denying t0 him a iew trial, %y said action denied to thier-
‘*"Hifandaﬁ;ithé’fair and lawful trial he is entitled to, and there-
by this defendant has been d8nied the due process of law.
N 2 - | ,
_ Beocause that fair and impartial trial was not accorded defen- |
'dant which is gulranteod to him by the Constitution of the
Unlted States, as oontuined in the Fourteenth Amendment to said -

,4Qonst1tution, to—wit' "nor shall any State deprive any poreon of

life, liberty or property without due process of law, nor
deny to ‘any person within its Jurisdiotion the equal proteotion
of the laws.' In support of this ground movant tllegnn.ﬁhat i IO

_the court room wherein this trial was had had a numbar ~of window
v | on the Pryor Street side looking out on a public street—of — |
'r.ltlanta, and ‘!urn;shing*eatypuooiql to any noises that might

“|-.000ur upon tﬁitﬁljx-atz that there is an open alley way running [ -
g ; £l e BEEEOE - i -
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are windows looking out from the court room into this alley, and
that orowds collected therein, and &ny noises in this alley could
be heard in the oourt réom; that these orowds were boisterous, lnT
‘that on the last day of the trial after the oase had been sibmit-
ted to the jury, a large and boisterous ordwd of several jund:ed
people were standing in the street in front of the court héﬁ‘ﬁ,
and as the Solicitor General came out greetdd him with loud and
boisterous applause, taking him upon their shoulders and carry
ing him aoross the street into a building wherein»hia office was..
located; that this orowd did not wholiy disperse during the
interval between the giving of the case to the Jury and the time
when tﬁg;jﬁry reached—its verdioct, but during thc.wholc of such 1t

timp a large orowd was gathered at the junction of Pryor and

Hunter streets; that‘severtl times during the trial the orowd
in the court rooﬁ, and oﬁtéide‘af‘fthe court room, which was ;ﬂ,
audible both to the court and jury, would applaud when the

State scored a point; @ large crowd of people standing on the
outside cheering, bhouﬁzng and ‘hurrahing, and the crowd wiithin
the courtroom signifying their feelings by applause and other
demonetrations, and on tholfrial, and in the presence of the
Jury, the trial judge in open court conferred with the Chief of
Police of Aflantg, and the Colonel of the Fifth Geor;ic Regiment
stationed in Atlanta, which had the natural effeot of intimidating
‘the Juri, and so 1nf1u9ncing them as to maké 1ﬁpoesible arfair
and impartal consideration of defendant's .omse; indeed, such
demonstrations Tinally actusted the Court in making the request
of defendant's oounsel,'veserl Rosser and Arnold; as detailed
in pirtgruph three of this motion, to have defendant, and the
counsel themselves to be absent at the time the verdict was
received in opsn court, bscause the Judge apprehended violence

to defendant and his counsel; and the apprehension of such

| violence naturally saturated the minds of the jury so as to
"Eﬁiﬁiﬁi“fﬁii‘ai?iﬁdiﬁi”af‘t fair and impartial consideration of - |
ixs;gaoé,—thQh tho'Conetitution~bf the United States in'the
_Pourteenth Amondment'horoinbefdre'réfa;red to, entitled him to.
|~ On Saturdey; August 33rd, 1913, previous to the rendition of )
the verdiot/ on‘Augunt a85th, the entire public press of At;lnttm:—_

S7pealed To T8 Teil Oourt 39,4ajourn oourt Lrom Saturday to
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" Vonday, owing to the great public exoitement, and the Court

L”Adjournod from Saturday, 18 :00 o'cleck ¥., to Monday morning,
beoauso he felt it unwise to continue the case that day, owing tg

_-ths great public excitement, and on ¥onday morning the publioc
excitement had not subsided, and was as intense as it was on
S&turdaf.previoua. And when it was anounoed that the jury had
reached a verdict, the trial judge went to the court room and
found it crowded with apeotatoro;*and fearing vioienoe in the
court room, tho Trial Judge cleared it of spectators, and the
Jury was brought in for the purpose of dolivering their verdiot.
Whenithe verdict of guilty was announced, a signal was given to
the orowd on the outside to that effect. The large orowd of
people standing on the oﬁteide cheered and shouted as the Ju;y
was beginning to be polled, and before more than one juror had

~-been polled the noise was so loud and confusion so great that th
further polling of the jury had to .be stopped s0 as to restore
order, and so great iaa the noise and cheering and confusion
from without that it was difficult for the court to hear the

' réesponses of the jurors as they were being polled, thougﬁ the
ocourt was oniy ten feet distant from the jury, All of this
Ocourred during the involuntary absence of this defendant, he
being at the time in the Oultody of the law and 1noaroerated
in Fulton County jail, his absenoe from the oourt room having be
requested by the Court on account of fear of violence to said
defendant as herebefore recited. 7

-~

lheretoro the premises considered, the defendant prays that

o -

the said verdiot be set aside and go for naught. Defendant
prnyl that a rule be granted calling upon the State of Georgia,

uby ite Soligitor Geperal, to show cause at a time to be fixed by
tho'Court, why the prayers of this petition should not be granted
~And that_1n_$ho_monnt1mo and until the- further order of this |
court the exeocution of the lentenoe of death whioh has been pro-
nounced lgainat this defendant be stayed.
Tye, Peeples & Jordan,
Henry A. Alexander,

Leonard Haas,
, Horbert J. Haas.

eenn!yt—ror‘ntb‘V‘*Frunk.
%
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STATE OF GEORGIA,
L“‘GOUNTY‘OF‘FULTON. ,
In person appeared bofore me Leo ¥. Frank,A who being duly.

—— e

sworn suyag He has read the mqtion above,aet forth and is-
{gg}liar with the contents fhereo{. Deponent says that each and
all of the stateﬁents thereof as to anything which was done 6r
said by this deponent and as to anything within the knowledge of
this deponeﬁt ir§ true. Deponent says that all the other state- _
ments made in said motion he is informed and believes are .true.
© Leo ¥. Framk.

" Sworn to and subsoribed before me,

__this 15th day of April, 1914.°
Wontefiare S8elig,’

N. P. Fulton dounty, Ga..

The ‘above motionAbsing-presented and- read, it—%s—ordere# that
| the same be filed and a copy thereof be served upon Hugh ¥.
Doreey, Esq., as 8011pitorrcenerll of the Atlanta Cirocuit, and.

that the State of Georgia, by its said Solicitor General, show

| cause before me on the 33rd-day of April 1914, at 10 o'clock A. ¥

kdr'aq soon thereafter as the hearing can be had, why the prayers
of said motion should not be granted. In the meantime and until
“the further order of the Court, the exeoution of the sentence of
death which has been pasaed upon the defendant be and it is
hereby stayoed. - ’ o =
*Thie April-186, 1914. )
o Benj. H. Hill, '
Judge Fulton Superior Court. »
Filed in ofrioe this the 16th dg;\of April 4 At 10-46/A Y.

A Servioe. aoknowlcdged. April 18th, 1914. j;%%;f/é

E< A, Stephens; = . . Huah ¥. Dorsey,
- | 801' 'Gen'lo
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(AVENDED WOTION,)

~GEORGIA, FULTON GOURTY.A
Now comes Leo M. Frank, and, with leave of the Court,

amends his above stated motion as follows: ByL}nserting between
the word "and" and the worde "until after eentence of death, "
in the laat sentence of the paragraph numbered one of said
motion, the words "“did not know of any waiver of his presence
made by his Counsel®, so that said sentence as amended wil;
read; ' |

" "He did no;_;von know that e;id verdiot had been rendered
and Qaidrjury dieohﬁrged until after the reception of the

verdiot and discharge of the jury, and did not know of any

waiver of his presence made by his counsel until after sentence

of death had been‘pronounood upon him.*
' Tye,Peeples & Jordan,
Ho A. Alexander, - -
N . " Leonard Haas, -
Herbert J. Haas.

 Attys. for Leo ¥. Frank.

The above amendment allowed. This June 6, 1914.
" B« H. Hil1l,
Judge Superior Court, Atlanta Gircuit.

_ Bervice above amendment acknowledged. Copy received. -
This June 6, 1914. '

Hugh ¥. Dorsey,
Bolioitor general, Atlanta Cirouit. _
Filed in offioc this tho 6th day of June, 1914. i

John H. Jones, D. CIk.‘ :
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(DEVWURRER.)
GEORGIA, FULTON COUNTY. — . -

The State of-Georgia responding $o the motion to set -
aside verdiot in the above stated case says by way of demurrer:
GENERAL DEVURRER.

1. Seaid motion should be dismissed because a motion to set
aside a verdiot or judgment of the Court should be under.the
law predicated upon some defeot.appelring on the face of khe
‘pleadings or record, and the motion filed is not one prqgiqgted
-upon any defect appearing on the face of-thg;g}gadinge or the
record. V_ | '

3. 8aid motion should be dismissed because it affirmatively
appears from paragraph 8 of the motion to set aside the ver-
_dict, that the Defendant Leo ¥. Frank made a motion for a new
trial, which said motion waa denied by tho’Court, and as a
matter of law if said verdict was rendered at a time when this-
defendant wae not present in Court, such irregularity should
have been included among the grounds of the motion for a new
trial, and as a matter of law is conclusively presumed to have
been 1noorp6ratod and embodied in said motion for a néw trial,
_which said -motion ae aforoauidfwnlfheazd andAdonied——as~1a ——
_shown by thio petition.

; 3. Said motion should be~dic7iesed because same shows &
course of conduct on the part of the Defendant Leo W. Frank
which amounts to an estoppel. - B

4. 8aid motion should be diemissed beoause this petition

and the rooord of the dooision of the case of Leo K. Frank

| agalnst the state of Georgia rcndered by the Buprome Court of

Georgia, affirmatively shows a oourle of conduot that lmounto

’

to and constitutes an ntoppcl. e 2
5. Baid notion should, be denied because the same n!firmatively‘M
dinelo-oa that counsel said Leo V. Frank agreed with tho ; Iz

- Oourt thlt said Defendant" -hould not be prelont at the rondition




ETH binding on the llid Leo ¥, Frank, and offeotively oon-
ltitutou a waiver, 5 = %

"8+ Said motion should be dismissed because this petition in
oonjunofién with the decisiod>of tﬁe supremé Court of_Gaorgil 2
in the case of LSo B.'Fraﬁk aéainst the State of Georgia,
affirmatively shows that said Frank after a knowledgo of this
waiver on the part of his counsel lcquiesoed in the same and

a” -
© took stOps—lzzirm&t%veiy—tndioting a waiver of such conduct on
the part of his counsel.

7. 8aid mogion should be dismissed because it ttfirmatively

appears—from the s ndering the verdict in

question -were polled, and the presence of the defendant is

necessary for himself mainly in order to exercise hiq right to

poll the jury.
The ﬁreaenoo of said Defendant Frank in the Court room
could not have secured or obtained for him any right what-
soever beyond the mere matter of polling the jury, which this
petition affirmatively discloses on its face was done.
8. Said motion should be diemissed because this petition and
the decisipn of the Suéreme Court of‘Geo;gia in the ocage of

Frank against the State affirmatively discloses that the

verdict of guilty was redeived in open Court and a poll of the

'TAjurydeﬁlided on Behalf of this T Defendant, and that naid poll

of said jury was in coaformity ‘with every requirement of .law.

Yherefore, by reason of thg above and foregoing general
demurrer the Stite insiste that this motion to set mside the vér-
diot should bé dismissed.




SPECIAL DEVURRER.

Further, the State demurs specially to EEB.foilowing parts
<offzhe-petitionfna~aforannid, and moves the Court to strike the
same beouuse they are wholly immaterial and irrelevant to any
right which the Defendant Leo ¥. Frank might have even if he was
denied any right, and has not been es€0ppad or did not waive the
same. .

Baid parts demurred to specially are as follows:

l. In paragraph 6 of said petition the following language,
‘vizs "Because, Hon. L. 8. Roan, stated that the jury bad found
the defendant guilty; that he, the said Judge, had thought about

th;i cause more than any other he had over‘tried; that he was

’/nét certain of the Defendant's guilt; that—with all the thought

he had put on this case, he was not thoroughly convinced that
Frank was guilty or innocent, but that he did not have to be

convinced; that the jury was convinged; that there was no room

1_to doubt that*

This Defendant eays that under the provisions .
Amendment to the Conetitution of the Ugitgd States, no St;to
ooﬁld deprive this Defendanf of his life or 11Qerty without due
prooenu of law, nor deny him"the equal protection of the law,
and that he has not been afforded due prdoeae of law, and that

" "He has been denied - thu oqull protection Of the laws, in that the

said Judge, in so, as n‘ora-uid, denying to him & new trial in

said cause, did not, as shown by said statement, give to this
Defendant the judicial déterminltion of said motion to which the-
Defendant was entitled by law; that said Judge being conatituted
by law as oné of the triorl did not ufford to this Defendant

the protooticn which the law gulrlnteos, the law being that

| Defendant is entitled to the _benefit of every rensonnble doubt, y

tho~prosumption of innocense being 1n§the Defendant's favor,

as -to this Defendant's guilt, and nevertheless denying to him a—
new trial, by said aotion denied to this Defendant the fair and

and the Trial Judgd, tppughventortainihg the doubt which he foli,,,,ﬂ

lawful trial he 1is entitled‘to,'nﬁd there by this defendant has

2 .
X /‘er : ; o,

L




been denied the due process of law."

The State insists that 1n no event could this partgruph be

,the deaision of the Supreme Court of the State of Georgia in

head note 19 in the case of Leo V. Frank against the State 6!
Georgia, udversely'tobtho said Frank's oontention as aforesaid,
said adjudioation being now the law of the case and not,
susceptible of being again reviewed und ocalled in quostion here
or elsewhere. '

3. The following portions of paragraph 7 should be sﬁriokenA»
‘because on same are wholly 1mmate£1a1-and unnecessiry to any
legal rights that the said Defendant Leo ¥, F:nnk @gy hgve.
—Iin-support of this ground, movant allegedWZEAt the Court
Room wherein this trial was-had, had a number of windows on the
Pryor Street side looking out on a public street of Atlanta,
ahd furnishing easy access to any noises that might ocour upon
the street; that there is an open alley-way running from Pryor
Street on the side of the Court House, and there are windows
looking out from the Court Room into this alley, and that crowds
collected therein{ and any noises in this alley could be heard in
the Court Room; that these crowds were boisterous, and that on
the last day of the trial, after the oase had been submitted to
the jury, a large and boisterous orowd of several hundred

people were standing in the street in front of the Court House,.
and as the Solicitor General came out greeted him with loud

and boistorous—applause, taking him upon their shoulders and
oarrying him across the street into’a building wherein hia

during the interval between the giving of the oase to the jury

and the time when the jury reached its vordiot. but during the
- whole of -uoh time a lurge orowd was gathering at tho junotion
-ofPryor lnqrﬂuntqr streets; that several times during the — o
trial, the orowd in the court‘fé&m and outside of the court room,

which was audible both to the Court and the jury, would applaud

when the State soored a point, & large orowd of people standing

pertinent or mutor;nl,‘this question having been adjudicated in |

on the outside cheering, shouting and hurrahing, and the orowd

7Y
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";IEEIE“EEZ‘EEErt “room signifying their feelings by appr:Q and
other dcmonetratione; and on the trial, und_ingie presenco of
the jury, the trial Judge in open court conforred.with the
Chief of Police of Atlanta, and the Colonel of the Fifth Georgia
Regiment, stationed in Atlanta, which had the natural effeo:;?é‘
intimidating the jury, and so influencing them as to make i

possible a fuir'and impartial consideration of Defendant's case;

the qunelt of Defendlnt's oounuol, Vesers. Rosser and Arnold, as
detailed in paragraph three of thies motion, to have Pefendant,

and the oounsel themselvea to bg absent at the time the verdiot

wag received in open court, because the Judge apprehended violenc ="

to Defendant'and his counsel; and the apprehension of such viole

naturally saturated the mindl of the Jury 80 as t0 deprive

. this Defendant of a fair and. 1mpnrtial consideration of his oa-o,
which the Constitution of the United States in the Fourteenth
Amendment hereinbefore referred to, entitled him to.

On Bdfurday, August 33, 1913, ﬁrevioue to the rendition of

the verdict on August 35th; the entire public press of Atlanta
appealed to the Trial Judge to adjourn Court from Snturday to
¥onday, owing to the great public excitement, and the Court
adjourned from Saturday, 13:00 o'clook ¥., to Nonday morning,
because he felt it unwise to continue thg—éase that day, owing

--to the great publio excitement, and on Nonday morning the puEIIET
excitement had not subsided, and was as intense as it was on
Baturday previous. And' when it was announced that the jury had
Teached a ‘verdiot, the Trial Judge weit to the Court Room and
found it orowded with spectators, and f&aring violence in the
_Court Roém, the Trial Judge cleared it of spectators, and the

f<‘4nx¥;wac-brough#:%n—for~the;purpuui;bf”dél16ifin§‘¥ﬁelr verdiot.

When the— verdiot of guilty was announood, a signal was givon to
. the orowd on the outside to that ‘effeot.".
lherofore the Btate ineists that said spooinl ‘demurrer should
. 'be lustained and said quoted” parugrlphn ltrioken from the
pstition of said Leo ¥, Frank, herein referred to, if and. in the
_wmwmhrwmmw_ =
Btate insists should be done under. ‘and by remson of the genoral e




__dﬁnp:ur herein previouely referred to.

o T ‘ " E. A. Stephens,

: o s _* Hugh W¥. Dorsey, A

' ' Bolioitor Gemeral. ’

Filed in office this the 5th day of June, 1914.
” John H. Jones; D. Clk.

(ORDEH"ON-DEHURREB.)'

- — Upon coneidering the above and -foi‘egoing demurrer and after
argument the'same is hereby sustained on each and every ground .-
and the mation to set aside the verdict Vs., said Leo ¥. Frank
ie dismissed., ' '

— . This June 6, 1914. _
- ' Benj. H. Hill,
"Judge Superior Court. -
SN W — e e = — -
< : .‘; .
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STATE OF GEORGIA,
County of Fulton.

I Hereby Certify, That the foregoing pages, hereunto attached, contain a true

Transcript of such parts of the record as are. specified in the Bill of Exceptions and

required, bsyder of the Presiding Judge, to Zz sent to the.
W W; in the case of
/'/

S o
wpﬁl_ ﬂﬁ/EQ// %fz/d&z/z/ 0«/

Defendant in Error.

Witness my signature a the seal of Court amxed

this the_téda’y of




Term, 191 _

%ZJZ:@Z_@%»ZW

Transcript of Record

Filed in office
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SUPREME COURT OF GEORGIA.

J

THE STRTE.
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Filed in of;ice JUL 15 1314
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